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Study H-820 January 31, 2000

Memorandum 2000-9

Mechanic’s Liens

Attached to this memorandum is Part 2 of Gordon Hunt’s Report, addressing

broader proposals for reform of the mechanic’s lien law and focusing on

legislation introduced in the 1999 legislative session. As Mr. Hunt notes in the

Report, most comments made by interested persons at the November 30 meeting

related to the currently pending proposals. He also presents the proposals under

consideration by the Contractors State License Board (CSLB). His overall

conclusion is that the mechanic’s lien law is satisfactory, although some

clarifications would be appropriate. Mr. Hunt is not in favor of major substantive

revision of the statute, and conditionally favors mandatory bonding or the CSLB

proposals only as less-objectionable alternatives to the lien recovery fund

proposed in AB 742 (facilitated by the constitutional amendment in ACA 5).

In view of Mr. Hunt’s opposition to Assemblyman Mike Honda’s ACA 5 and

AB 742, we are also attaching as exhibits to this memorandum, the bill summary

(Exhibit p. 1) and the response (Memo Exhibit pp. 3-14) prepared by Keith

Honda in answer to Mr. Hunt’s opposition February 3, 1999, letter on behalf of

the Building Industry Credit Association. Also attached are some comments from

Sam Abdulaziz about the discussion at the November meeting and giving his

overview of the different interests at play in the mechanic’s lien arena. (See

Exhibit pp. 15-19.)

At the February meeting, we will discuss the issues presented in the materials

in general terms. Particularly in light of the new Commission membership, this

meeting will be an opportunity for interested persons to familiarize the

Commission and staff with their views on the policy issues in this area, and what

they hope the Commission’s role will be (or won’t be).

Status of Study

The staff is still collecting and studying relevant materials as time permits,

but we have not yet come to any meaningful conclusions. We will continue

reviewing materials we have received and we will be looking at approaches in
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other states. Our student researchers at the Institute for Legislative Practice have

not yet completed their survey of the relevant literature.

As noted above, Mr. Hunt generally concludes that the existing statute is

working fairly well, but he suggests a number of technical and minor substantive

revisions, as outlined in Part 1 of his study (attached to Memorandum 99-85,

presented at the November 30, 1999, meeting). Mr. Hunt also views favorably

many of the proposals before the Contractors State Licensing Board (CSLB), as

discussed in Part 2 of his Report (see attached Report at 10-11). (We will provide

an update on the status of the CSLB projects in a supplement.)

Mr. Abdulaziz concurs in the view that the existing statute should not be

changed wholesale, arguing that it would be “foolish to change something that

has worked for over 100 years without a study to determine if a problem exists,

and if so, the scope of the problems.” (Exhibit p. 17.) He, too, suggests looking to

the CSLB research and proposals.

Empirical Studies

Those who argue in favor of the existing scheme, while conceding the need

for a few adjustments, suggest that there is insufficient evidence of problems

under existing law. Reports of abuse are typically dismissed as exceptional or

mere “anecdotes.” This can be an effective argument in this age of scientific polls

and empirical data analysis. However, it can be a barrier to useful law reform if

no major revisions can be considered unless a thorough scientific study first

determines that there is a significant problem that can be solved by legislation.

The specific empirical issue arising under Assemblyman Honda’s bills — the

significance of the double payment problem — is difficult for us to assess.

Assemblyman Mike Honda’s office identified 61 cases occurring over a three-

year period, pulling information from a variety of sources. But there is no

comprehensive study. The opponents of Mr. Honda’s bills have not, to our

knowledge, stated what would be a sufficient number of cases to surpass the

“anecdote” level.

The Commission is not equipped to conduct statewide data gathering. We

have done so on occasion, such as by using questionnaires directed to lawyers

practicing in a particular field (e.g., the study concerning probate attorney’s fees

and the Family Code reorganization), or by gathering information where the

target group is small (e.g., corporate trustee fee schedules). In the mechanic’s lien

area, however, we don’t have any better ideas than Assemblyman Honda’s office
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on how to assess the problem of double payment. We do not believe we can

report back to the Assembly Judiciary Committee that no major reforms can be

considered or recommended because we have neither the budget nor the

expertise to conduct a scientific survey of homeowners and other stakeholders.

We would be happy to hear any proposals for conducting the relevant studies,

but until then, we will continue our customary practice of relying on the relevant

literature, communications from stakeholders and other interested persons,

reason, and common sense.

Respectfully submitted,

Stan Ulrich
Assistant Executive Secretary
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1. Introduction

On November 16, 1999, Part 1 of the Mechanic’s Lien Study was presented to
the Commission pursuant to Memorandum 99-85. As noted in said Memorandum,
pursuant to a request from the Assembly Judicial Committee, the Commission
agreed to conduct a comprehensive review of the Mechanic’s Lien law on a prior-
ity basis. The letter from the Assembly Judicial Committee is attached as an
Exhibit to Memorandum 99-85.

Part 1 of this Report was submitted in November of 1999. Part 1 dealt with
minor substantive and technical revisions. As noted in Memorandum 99-85, the
Commission plans to consider Part 2, which will consider broader issues of reform
along with other materials at the Commission’s second meeting in February 2000.

As noted in Memorandum 99-85, issues have been presented in recent and pend-
ing bills. One bill mentioned in said Memorandum is AB 171 submitted by
Margett.

Also before the Assembly Judiciary Committee was ACA 5 and AB 742 by
Assemblyman Honda, which together would restrict Mechanic’s Liens on single-
family owner-occupied buildings and establish a Default Recovery Fund for pay-
ment of certain unsatisfied obligations of contractors.

As set forth in Memorandum 99-85, the Commission does not take positions on
bills but speaks to the Legislature through its own recommendations and bills.
However, the subject has been referred to the Commission by one of the policy
committees that regularly sees bills concerning Mechanic’s Liens and therefore, it
is the judgment of the committee that the subject needs a comprehensive review.
As noted in Memorandum 99-85, the Commission will not depart from its practice
of not taking positions on pending bills, however, it will be necessary to consider
the issues raised in the pending bills and the various alternatives to address any
potential problems in the law.

In Part 1 of this Report, the issues raised by AB 171, ACA 5, and AB 742 were
not addressed at the request of staff. At the hearing on November 30, 1999, the
two primary issues of discussion by parties appearing at the hearing centered
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around AB 171, ACA 5, and AB 742. It is the purpose of this Report to address
those additional issues.

2. Proposal To Eliminate Lien Rights on Single-Family, Owner-Occupied
Residences

ACA 5, together with AB 742, proposes that lien claimants shall not have the
right to record a Mechanic’s Lien on a work of improvement consisting of an
single-family, owner-occupied residence where the owner has “paid the contractor
in full.”1 The purpose of the legislation was to protect the private homeowner from
having to “pay twice.” There was substantial support and substantial opposition to
that legislation.2 The Contractor’s State License Board (CSLB) who would be
administering the trust fund that would substitute for the Mechanic’s Lien where
the owner had paid the contractor in full opposes the legislation.3 The CSLB has,
in turn, proposed their Home Improvement Protection Plan for the year 2000.4

The arguments in support of the proposed legislation are hereinafter set forth.
First of all, it should be noted that the proponents of the legislation evidently feel
that there is a need for the legislation. That is, on home improvement contracts
involving the owner of a single-family residence which is owner-occupied often
pay their contractors in full and still end up with Mechanic’s Liens on their prop-
erty. The first argument of the proponents of the legislation is that the Mechanic’s
Lien remedy is an ineffective substitute for privity of contract. The proponents
contend that the homeowner assumes the risk associated with the prime contrac-
tor’s failure to honor his or her contracts with subcontractors and material sup-
pliers. They argue that since the owner has a contract with the contractor and has
paid the contractor in full, the owner should not have to pay twice when the con-
tractor, in turn, fails to pay its subcontractors or suppliers. The proponents of the
legislation also contend that the existing laws are inadequate to protect home-
owners against non-payment by original contractors and that there are defects in
the Preliminary Notice. The proponents of the legislation contend that the warning
contained in the Preliminary Notice (Civ. Code § 3097) is inadequate. They take
the position that an owner reading said notice would assume that as long as the
owner paid the original contractor, they would be fully protected. They further
contend that on very small projects, the 20-Day Notice is received after the owner
has paid the contractor in full. They further contend that the statutes which protect
homeowners are inadequate. They contend that the sections of the Business and
Professions Code imposing obligations on contractors to pay their subcontractors
and suppliers are inadequate to protect the homeowner from the “rogue” original

1. For the text of ACA 5, see Exhibit pp. 1-2; for AB 742, see Exhibit pp. 3-5; for the Assembly
Judiciary Committee consultant’s analysis of ACA 5, see Exhibit pp. 6-17.

2. Support and opposition are listed at Exhibit pp. 15-17.

3. See Exhibit pp. 19-22.

4. See Exhibit pp. 23-62.
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contractor who fails to abide by the law and fails to pay the subcontractors and
suppliers. They further contend that payment bonds are inadequate to substitute as
a source of payment for subcontractors. They contend that most contractors on
home improvement contracts would be unable to obtain surety bonds guaranteeing
payment to subcontractors and suppliers. They take the position that their legisla-
tion is narrowly drafted to protect a narrow class of homeowners, to-wit, owners of
single-family owner-occupied homes who have paid their original contractors in
full.

In essence, the proponents of this legislation contend that the Mechanic’s Lien
law, as it currently stands, does not provide adequate protection to the owner of a
single-family owner-occupied dwelling where a work of improvement is con-
structed, they have paid their contractor in full and that contractor, in turn, fails to
pay subcontractors and supplier. As a result of the foregoing, they perceive a
necessity for the legislation in question.

As noted in Part 1 of this Report to the Commission, the Mechanic’s Lien law
has long been a part of California law. The first California statute relating to
Mechanic’s Liens was the Act of April 12, 1850.5 The basic right to a Mechanic’s
Lien is guaranteed by the California Constitution of 1879 and has remained
unchanged to this date.6 The California Constitution provides that suppliers of
labor, services, equipment and materials have a lien upon real property for which
they have bestowed such labor, services, equipment and materials and that the
Legislature shall provide for the “speedy and efficient” enforcement of that lien.
No other creditor’s remedy enjoins such “constitutionally enshrined status.”7

There does not appear to be any substantial evidence that the problem which the
legislation seeks to address is a prevailing problem in the construction industry.
No evidence has been submitted that there are a substantial number of
“homeowners” who have been the victims of the problem of “double payment.”
This problem has been asserted before the Legislature in the past, but the Legisla-
ture has never seen fit to alter the current protections that exist in the law that pro-
tect owners. In fact, there is no evidence that this is a substantial problem. As
noted in Part 1 of this Report, the California Supreme Court in the Connolly case8

recognized that the protective policy of the Mechanic’s Lien law serves the needs
of the construction industry. As pointed out by the California Supreme Court in
the Connolly case, labor and material suppliers are in a particularly vulnerable
position. Their credit risks are not as diffused as those of other creditors. They
extend a bigger block of credit and they have more riding on one transaction and
they have more people vitally dependent upon eventual payment. They have much
more to lose in the event of a default. As a result, there must be some procedure

5. Roystone Co. v. Darling, 171 Cal. 526, 530 (1915).

6. Id. at 530-31.

7. Wm. R. Clarke Corp. v. Safeco Ins. Co., 15 Cal. 4th 882, 889 (1997).

8. Connolly Dev., Inc. v. Superior Court, 17 Cal. 3d 803 (1976).
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for the interim protection of contractors, subcontractors, laborers, and material
suppliers in that situation. Without such protection, the improvements could be
completed, the loan funds disbursed and the land sold before the claimant can
obtain an adjudication on the merits of his or her claim. As noted by the California
Supreme Court, as to the interest of the owner whose property is subject to the
Mechanic’s Lien, the owner suffers only a minor deprivation by reason of the lien
since the owner retains possession and use of the property and furthermore, the
owners whose account is subject to a Stop Notice, suffers only the encumbrance of
the very funds that he or she has previously allocated for the exclusive purpose of
paying construction costs. Without recourse to prevent the owner from disposition
of the property, the claimant would be left with only an unsecured and potentially
uncollectible claim for compensation for the labor, service, equipment or material
that has enhanced the value of the property itself. The Supreme Court in the Con-
nolly case also acknowledges that the owner and lender can protect themselves
against liens and Stop Notices by securing and recording a payment bond from the
general contractor under Civil Code Sections 3161, 3162, and 3235. The Supreme
Court noted that before recording the Mechanic’s Lien or filing a Stop Notice, the
claimant is required to serve a Preliminary Notice upon the owner, contractor and
construction lender under Civil Code Section 3097. The Supreme Court noted that
upon receipt of such notice from one not entitled to claim a lien, the owner or con-
struction lender could immediately file a suit to enjoin the claimant from asserting
his or her lien under Code of Civil Procedure Section 526. Further, the owner
could, by the use of a temporary restraining order, if necessary, (under Civil Code
Section 527, secure a hearing before the lien was, in fact, imposed. The Supreme
Court noted that even after the lien has been recorded or a Stop Notice filed, the
owner could seek a mandatory injunction ordering the claimant to release the lien.
The Supreme Court noted that the owner need not wait until the claimant sues to
enforce the lien by reason of the fact that the imposition of the lien and the
owner’s denial of its validity compromises a controversy sufficient to permit an
immediate suit for declaratory relief under Code of Civil Procedure Section 1060.
Such a declaratory relief action would have priority on the calendar of the trial
court under Code of Civil Procedure Section 1062(a). By filing a action for injunc-
tive or declaratory relief, the owner or lender could obtain a hearing either before
imposition of the lien or within a reasonable period thereafter. The Supreme Court
therefore concluded that the recordation of the Mechanic’s Lien and the filing of
the Stop Notice inflicts upon the owner only a minimal deprivation of property;
the laborer or materialmen have an interest in the specific property subject to the
lien since their work and materials have enhanced the value of the property; state
policy strongly supports the preservation of laws which give the laborer and mate-
rialmen security for their claims; in measuring those values, the Supreme Court
indicated that it did not deal in cold abstractions in that it took into account the
social effect of the liens and the interest of the workers and materialmen that the
liens are designed to protect and measured those liens against the loss, if any,
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caused to the owner; the Supreme Court concluded that the balance tips in favor of
the workers and materialmen and therefore concluded that the safeguards provided
by the California law to protect property owners against unjustified liens are suf-
ficient to comply with due process requirements and therefore the Supreme Court
upheld the constitutionality of the Mechanic’s Lien and Stop Notice laws.

The removal of the Mechanic’s Lien remedy on home improvement contracts
would adversely impact small subcontractors and material suppliers and their
employees. The inability to enforce a Mechanic’s Lien could result in bankruptcy
of the subcontractor and the loss of wages to the employees who worked on the
property. Another economic impact would be that contractors and subcontractors
would have a much more difficult time in obtaining credit on single-family owner-
occupied dwellings. Without the protection of the lien law, many subcontractors
would refuse to bid on or work on those types of projects and contractors and sub-
contractors would find it difficult to find material suppliers that would extend
credit to them on those types of projects. This, in turn, would reduce the number of
contractors and subcontractors either able or willing to work on home improve-
ments contracts and would drive up the cost of those projects to the homeowner.
As a result, the very person that the proposed legislation seeks to protect would be
adversely affected from an economic standpoint. Without the availability of the
Mechanic’s Lien law, material suppliers would most likely put contractors and
subcontractors on a COD basis requiring contractors and subcontractors to pay for
the materials either before or contemporaneously with delivery of the materials.
The contractors and subcontractors on home improvement contracts typically do
not have the financial wherewithal to finance both the labor and material costs up
front before receiving payment from the owner. To eliminate the right to a
Mechanic’s Lien in this limited circumstance would adversely impact the con-
struction industry from an economic standpoint, which is one of the primary
industries in the state of California.

There are existing protections in the law that adequately protect owners against
the so-called “double payment problem.” The owner, at the beginning of the job, is
going to receive Preliminary Notices from the subcontractors and material sup-
pliers. The Preliminary Notice itself puts the owner on notice that if those parties
are not paid, that Mechanic’s Liens may be filed. Specifically, the Preliminary
Notice required under Civil Code Section 3097 contains the following notice to
owner:

If bills are not paid in full for the labor, services, equipment, or materials fur-
nished or to be furnished, a mechanic’s lien leading to the loss, through court
foreclosure proceedings, of all or part of your property being so improved may be
placed against the property even though you have paid your contractor in full.
You may wish to protect yourself against this consequence by (1) requiring your
contractor to furnish a signed release by the person or firm giving you this notice
before making payment to your contractor or (2) any other method or device that
is appropriate under the circumstances.
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(It should be noted that this notice was altered inadvertently by legislation that
took effect on January 4, 2000. This error is currently being corrected by
legislation.)

The Contractors License Law requires that the contractor furnish to the owner of
a home improvement project a notice fully advising the owner of the Mechanic’s
Lien law. Specifically, Business and Professions Code Section 7018.5 requires a
contractor entering into a contract with an owner, specified as a home improve-
ment or swimming pool contract, to serve a notice to the owner.9 That notice care-
fully advises the owner as to the primary provisions of the Mechanic’s Lien law
and specifically advises the owner that they may want to require the contractor to
supply a payment or performance bond to fully protect the owner. The Contractors
License Law has many other provisions that protect homeowners in that it is a
ground for disciplinary action for the contractor to abandon a construction project
(Bus. & Prof. Code § 7101); to divert or misapply funds (Section 7108); failure to
pay subcontractors within ten days of being paid (Section 7108.5); require an
unpaid laborer grant a release (Section 7110.1); material failure to complete the
project for the price stated in the contract (Section 7113); material failure to com-
ply with the license law (Section 7115); willful and fraudulent act injuring another
(Section 7116); willful failure to prosecute work diligently (Section 7119); willful
failure to pay money when due for material or services or false denial of liability
to obtain a discount or delay (Section 7120). Contractors and subcontractors have
knowledge of these provisions of the Business and Professions Code and operate
with knowledge of these provisions, which provide them incentive to promptly
construct the project and pay the subcontractors and suppliers.

The courts in California have recognized various ways in which an owner may
protect his or her interests. Specifically, in the case of Bentz Plumbing & Heating
v. Favalaro,10 the court states:

We do not mean to denigrate the legitimacy of the owner’s interest in knowing
whether and how much subcontractors and materialmen with potential lien claims
on his property have been paid by the prime contractor. We observe, however,
that there are several means of protecting their interests. The property owner may
limit his lien liability to the measure of the prime contract price by recordation of
the contract where a payment bond has been obtained by the prime contractor in
an amount equal to 50 percent of the contract price. (Civ. Code, §§ 3132, 3235,
3236.) The owner may himself, by purchase and recordation of a payment bond in
like amount, secure priority over mechanics’ liens. (Civ. Code § 3139; Connolly
Development, Inc. v. Superior Court, supra, 17 Cal.3d at p. 808.) Finally, defen-
dants could have issued joint checks to pay for each subcontractor’s work (i.e.,
checks made out to the prime contractor and the subcontractor or materialman as
joint payees). Estoppel may be invoked against a subcontractor which endorses a
joint check, on the ground that its inclusion as payee makes it clear that the maker

9. See notice at Exhibit p. 63.

10. Bentz Plumbing & Heating v. Favaloro, 128 Cal. App. 3d 145, 151 (1982).
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of the check intends thereby to discharge his obligation to the subcontractor. (Post
Bros. Constr. Co. v. Yoder (1997) 20 Cal.3d 1, 5-6 [141 Cal. Rptr. 28, 569 P.2d
133]; Re-Bar Contractors, Inc. v. City of Los Angeles (1963) 219 Cal. App.2d
134, 136 [32 Cal.Rptr. 607]; see also Cal. Construction Contracts and Disputes
(Cont.Ed.Bar 1976) §§ 3.55, pp. 123-126; id. (Cont.Ed.Bar Supp. 1981) pp. 15-
16; Cal. Mechanics’ Liens and Other Remedies (Cont.Ed.Bar 1972) § 6.19, p.
161; id., (Cont.Ed.Bar Supp. 1980) pp. 41-42 [importance of using joint checks
due to unsettled interpretation of Civil Code § 3262]; Moss, Application of the
Doctrine of Estoppel in Construction Industry Litigation (1974) 49 L.A. Bar Bull.
250, 254 [same].)

[Footnotes omitted.]
At noted above, the California Supreme Court in the Connolly case stated that

the owner and lender can protect themselves against Stop Notices and Mechanic’s
Liens by securing and recording a payment bond from the original contractor.

The Mechanic’s Lien law itself already has adequate provisions protecting
owners. Specifically, under the Mechanic’s Lien law, the owner may insulate its
property from Mechanic’s Liens and may insulate its construction loan funds from
bonded Stop Notices by obtaining a payment bond. Specifically, under Civil Code
Section 3235, if the owner obtains a payment bond equal to 50% of the contract
price, from the contractor, and records it in the office of the County Recorder and
files the prime contract, the court must restrict recovery under Mechanic’s Lien
claims to an amount equal to the amount found due from the owner to the original
contractor. Thus, if the owner obtains such a payment bond from the contractor,
where the owner has paid the contractor in full, the owner will have no liability
under the Mechanic’s Lien law. Civil Code Section 3236 provides that it is the
intent and purpose of Civil Code Section 3235 to limit the owner’s liability to the
measure of its contract price with the contractor. Civil Code Section 3236 provides
that it is appropriate for the owner to protect itself against the failure of the origi-
nal contractor to make full payment for all work done and materials furnished by
exacting such a bond from the contractor. This, of course, was the Legislature’s
way of balancing the interests of the owner and the interests of the contractor and
the unpaid subcontractors, laborers, and material suppliers. It, in effect, provides
that the owner will never have to pay twice if the owner obtains a payment bond
from the original contractor. The California Supreme Court long ago analyzed the
rights of the owner versus the rights of the contractor, subcontractors, laborers, and
material suppliers. Specifically, in the case of Roystone v. Darling, the court ana-
lyzed the Mechanic’s Lien law and the method pursuant to which the Legislature
addressed the rights or the owner versus the rights of the lien claimants. Civil
Code Sections 3235 and 3236 were the Legislature’s way of balancing the interests
of the lien claimants versus the interests of the owner. Said sections provide that
the owner can protect itself against the failure of the original contractor to make
full payment for all work done and materials furnished by exacting a payment
bond from the original contractor. This balancing of the interests of the owner (to
limit the owner’s liability for liens to its contract price so that the owner will not
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have to pay twice) against the interests of the claimants to be paid where they have
improved the owner’s property by the simple expedient of bonding the job for
50% of the contract price was extensively analyzed in the landmark case of Roys-
tone. Although a very old case, it is still good law and clearly spells out the reason
and effect of the bonding provisions. The Supreme Court noted the following:
Prior to the adoption of the Constitution of 1879, the lien was a creature of
statutes; numerous decisions of the Supreme Court declared that liens were limited
by the contract price between the owner and the contractor and could not, in the
aggregate, exceed the contract price; the Constitution of 1879 guaranteed the
Mechanic’s Lien remedy and directed the Legislature to provide for its speedy and
efficient enforcement; the statute of 1880 contained a direct declaration that the
lien shall not be affected by the fact that no money is due on the contract; in the
case of Latson v. Nelson,11 the court considered the power of the Legislature to
disregard the contract of the owner and give liens to laborers and materialmen for
an amount in excess of the money due from the owner to the contractor and
declared that the Constitution was not intended to impair the right of contract and
therefore, provisions of the Code granting third parties’ lien rights in disregard of
and exceeding the obligations of the owner was an invalid restriction of the liabil-
ity of contract; the Legislature in 1885, recognizing the decision in Latson v.
Nelson, sought to regulate the mode of making and executing contracts regulating
the timing and amounts of progress and final payments; that law remained in effect
until the 1911 revisions of the lien law; the cases had held that if there was a con-
tract, that contract limited the amount of liens; the statutes from 1885 to 1911 did
not work well; the Act of 1911 was designed to remove the objections to the for-
mer law; the revisions of 1911 allow the owner total freedom of contract with the
contractor; the 1911 revisions allow the owner to file the contract and record a
payment bond for 50% of the contract price and thereby limit its liability for liens
to its contract price with the contractor; the 1911 Act provides that the liens shall
be direct liens and shall not, in the case of claimants other than the contractor, be
limited by the contract price between the owner and contractor (it should be noted
that the foregoing is the same principle applicable to the current lien law); the pur-
pose of the 1911 Act was to reverse the policy of the prior act and to now make
liens direct against the owner’s property and independent of any account of
indebtedness between the owner and contractor; the Legislature made the liens
direct liens and not limited by the contract price between the owner and the con-
tractor and the intent of the statute was to limit the owner’s liability to the contract
price where the owner has filed the contract and recorded the payment bond (it
should be noted that is still the law in Civil Code Section 3235); where the bond
had not been obtained, the contract price is immaterial to the lien (except as to the
contractor); where the bond has been obtained and recorded, the contract price
controls and the account of the indebtedness from the owner to the contractor is

11. 2 Cal. Unrep. 199, 11 Pac. Coast L.J. 589 (case not officially reported).
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decisive on the amount of the lien; in view of the fact that the Constitution grants
lien rights and that the Legislature shall provide for the speedy and efficient
enforcement of those lien rights, these bonding provisions of the statute which
give the owner a “reasonable and practical” mode to improve his or her property
through a contractor at a fixed price without further liability is a legitimate exer-
cise of the Constitutional mandate; the 1911 revisions do not deprive the owner of
the right to contract to improve his or her property and at the same time exempt his
liability for liens by providing reasonable security for the Constitutional right of
lien (that is, the payment bond) is “not an unreasonable burden”; the bond required
by the Act of 1911 is provided for the express purpose of enabling the owner to
escape liability for his or her building in any sum in excess of the contract price;
the concurring opinion of Justice Henshaw stated that it was wholly beyond the
power of the Legislature to destroy or even impair the constitutionally guaranteed
lien right. The foregoing analysis and statements by the Supreme Court in 1915
are as valid today as they were in 1915. The Legislature has balanced the interests
of the owner and the lien claimants. The owner can limit its liability for liens and
Stop Notices to its contract price if it files the contract and obtains from the con-
tractor a payment bond for 50% of the contract price and records the same. AB
742 adds the additional administrative scheme which is unnecessary and burden-
some to the owner, contractor, and lien claimants. The owner is well protected
under the existing provisions of the Mechanic’s Lien law.

In addition, the Mechanic’s Lien law provides for indemnity to the owner for the
defaults of the original contractor in failing to make payment to subcontractors,
laborers, and suppliers. Specifically, Civil Code Section 3153 provides that where
a claim of lien is recorded for labor, services, equipment, or materials furnished to
any contractor, that contractor shall defend any action brought thereon at his own
expense and during the pendency of such action, the owner may withhold from the
original contractor the amount of money for which the claim of lien is recorded. In
the event a judgment is entered in the action against the owner foreclosing the lien,
the owner is entitled to deduct from any amount due the original contractor the
amount of such judgment. If the amount of the judgment exceeds the amount due
from the owner to the original contractor, or if the owner has settled with the
original contractor in full, the owner is entitled to recover from the original con-
tractor or the sureties on any payment bond any amount of such judgment costs in
excess of the contract price for which the original contractor was originally the
party liable. In other words, the owner is indemnified by the Mechanic’s Lien law
for the default of the original contractor in failing to pay subcontractors, laborers,
and suppliers.

In light of all the foregoing, it is clear that there is adequate protection that
already exists in the myriad of statutes governing the construction industry in the
State of California. The proposed statute is unnecessary and would have a substan-
tial adverse economic impact on the construction industry and small homeowners.
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It would also eliminate the lien rights of laborers who had participated in building
the home.

There are other ways in which the owner could be protected against the “alleged
double payment” problem on single-family owner-occupied works of improve-
ment. There are numerous alternatives that could accomplish the purpose which
the proposed statute seeks to accomplish. In addition to the bonding of the project,
which the owner can currently do under the Mechanic’s Lien law, another alterna-
tive would be to make the furnishing of a payment and a performance bond
mandatory in the case of a single-family owner-occupied dwelling that is the
primary residence of the owner. The Mechanic’s Lien law could be amended to set
forth appropriate provisions requiring bonding in those limited circumstances. The
cost of the bonding, of course, is passed on to the owner and it would increase the
cost of the project to the owner, but it would provide the owner with ultimate pro-
tection from a defaulting original contractor. It would completely serve to protect
the owner from the failure of the original contractor to pay subcontractors,
laborers, and suppliers. It would likewise protect the owner from failure to com-
plete by the original contractor. The primary objection to any such statute would
be claims by contractors that they would be unable to obtain such bonds because
they are not “bondable.” Those, of course, are the very contractors that shouldn’t
be in the home improvement business to begin with. If such a provision were
enacted, the marketplace would react and surety companies would be willing to
write such bonds and would find ways in the underwriting process to protect their
interests. Specifically, sureties would take a more active participation in the pro-
jects that they bond for small contractors to insure that the money flows down
from the contractor to the subcontractors, laborers, and suppliers. This would
increase the cost of the bonds and thus the cost to the owner, but would provide
the owner with much greater protection from defaulting original contractors. The
cost of the bond would be much less than having to litigate and pay Mechanic’s
Liens.

The costs associated with the proposed statute in terms of the amount it would
cost a typical homeowner for attorney’s fees generated from the new legal issues
raised by the proposed amendment outweigh the costs associated with a simple
modification to the Mechanic’s Lien law requiring that such projects be under-
taken only with payment and performance bonds in place. Thus, by this modifica-
tion to the Mechanic’s Lien law, the legislature could more effectively address the
double payment problem than by a more drastic amendment to the Mechanic’s
Lien law. As noted above, the Contractor’s State License Board is opposed to AB
742. The CSLB is currently considering alternatives called the Home Improve-
ment Plan for the year 2000 (HIPP 2000).12 It is recommended that Items 1, 2, 4,
5, 6, 7, and 8 set forth on page 24 of the Exhibit be adopted and particularly the
new mini performance bond (new Business and Professions Code Section

12. The alternatives are listed in Exhibit p. 24, and discussed in the pages following.
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7071.55, as proposed by the Association of California Surety Companies) be
adopted if a full performance and payment bond requirement be deemed too dras-
tic. The mini bond proposal would double the dollar amount available to home-
owners in bond protection.13 This would protect owners of most home improve-
ment projects. This proposal is vastly superior to the drastic and expensive proce-
dures set forth in AB 742.

In light of the foregoing, it is recommended that rather than substantially
amending the entire concept of the Mechanic’s Lien law, that if a change is per-
ceived to be necessary, that it be in the form of a mandatory bonding provision on
private works of improvement where the improvement is an improvement to an
single-family, owner-occupied residence requiring mandatory bonding on such
projects as has been recommended by the CSLB.

3. Proposal That an Owner Be Required To Notify by Registered or Certi-
fied Mail the Original Contractor and Any Claimant Who Has Provided
a Preliminary 20-Day Notice That a Notice of Completion or Notice of
Cessation Has Been Recorded Within 10 Days of the Recordation of
Such a Notice of Completion or Notice of Cessation.

Assembly Bill 171 would require the owner of a public or private work of
improvement to notify by registered or certified mail the original contractor and
any claimant who has provided a Preliminary 20-Day Notice that a Notice of
Completion or a Notice of Cessation has been recorded within ten days of the
recordation of such a Notice of Completion or Notice of Cessation.14 This is an
additional statute that was commented upon at the hearing of November 30, 1999.
Essentially, the proponents of said legislation contend that the owner of a private
or public work of improvement should be required to notify the original contractor
and any claimant who has provided a 20-Day Notice that a Notice of Completion
or Notice of Cessation has been recorded. This legislation has been submitted on
the basis that it is difficult for the claimants on public and private works of
improvement to determine whether or not a Notice of Completion or a Notice of
Cessation of labor has been recorded. As noted in Part 1 of this Report, the origi-
nal contractor must record its lien or serve its Stop Notice on private works of
improvement within sixty days of recordation of a Notice of Completion or Notice
of Cessation, and the subcontractors and material suppliers must record their
Mechanic’s Liens or serve their bonded Stop Notices on private works of
improvement within thirty days of the recordation of a Notice of Completion or
Notice of Cessation of labor. The Notice of Completion or Notice of Cessation is,
of course, recorded in the office of the County Recorder in the county in which the
real property is located. Many original contractors, subcontractors and material
suppliers are small companies who do not have the ability or expertise to monitor

13. See Exhibit p. 27.

14. For the text of AB 171, see Exhibit pp. 64-66.
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the recordings in the County Recorder’s office to determine that a Notice of Com-
pletion or a Notice of Cessation has been recorded. Thus, the proponents of this
bill assert that when the owner has received a Preliminary Notice from a potential
claimant, the owner has knowledge of the fact that it has, in fact, recorded a Notice
of Completion or a Notice of Cessation and the owner therefore should, in turn,
advise the potential claimants that such a Notice of Completion or Notice of Ces-
sation has been recorded so that the claimants may know that their time for record-
ing liens or service Stop Notices is currently running.

The arguments in opposition to this proposed legislation are that it imposes an
unfair burden on owners (particularly individual homeowners) that should not be
imposed. The opponents of this legislation argue that claimants should have the
obligation to monitor the recordings in the County Recorder’s office to determine
when a Notice of Completion or Notice of Cessation has been recorded so that
they will know that their period for filing claims is running.

Your consultant believes that AB 171 would be beneficial. The claimants, on the
one hand are obligated to furnish the owner, contractor and construction lender
with a Preliminary Notice by personal service, registered mail or certified mail and
therefore the owner is on notice of who the potential claimants are on the project.
The owner, in turn, records the Notice of Completion or Notice of Cessation of
labor when the project is completed and only the owner knows that it has done so.
The claimants’ time for recording its Mechanic’s Lien or serving its Stop Notice
commences to run upon the recordation of the Notice of Completion or Notice of
Cessation of labor. It is an extremely short period of thirty days. Requiring the
owner to notify the claimants that their time for recording a lien or serving a Stop
Notice is running does not seem to be an unreasonable burden upon the owner.
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